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EMINENT DOMAIN OVER STREETS—RIGHTS OF OWNERS 
OF LANDS ADJACENT. 


The use of a street for public purposes other than that of a way 
for ordinary vehicles, involves one of the most vexed questions of 
the law of eminent domain. The public purposes in question are 
those which bear an intimate relation to the thoroughfare use for 
which a highway is intended—works of transportation and trans- 
mission. A work which though public is presumably derogatory 
to, or at least not in consonance with the use of a street as a pub- 
lic highway ; e. g., a freight station, a market, may never be im- 
posed without compensation, Barney v. Keokuk, 94 U. S. 324; 
State v. Laverack, 34 N. J. L. 201; State v. Mobile, 5 Port. 279. 

The question is, When is a location of a work of transportation 
or transmission upon a street an act of eminent domain—a taking 
of private property for public use? At the outset we assume that 
the purpose is a public one ; that it is authorized by the state either 
directly or by a subordinate public corporation having authority 
from the state. In order to get at the present state of the law we 
give briefly the results of cases involving the various uses to which 
streets have been put. 

It is generally held that the laying of pipes for the distribution 
of water and gas in a country road is an invasion of the property 
of the fee owner in the soil subject only to the public easement of 
passage, and consequently a taking, Bloomfield, etc. Gaslight Co. 
v. Calkins, 62 N. Y. 386; Sterling’s Appeal, 111 Pa. St. 35. 

But pipes, sewers, drains, etc., may be laid in a city street without 
compensation, and this without regard to the ownership of the soil, 
Barney v. Keokuk, supra.; Stoudinger v. Newark, 28 N. J. Hq. 
445 ; Commonwealth v. Lowell Gaslight Co., 12 Allen 75 ; Cone v. 
Hartford, 28 Conn. 363. 

It is a wee a highway may be changed into a turnpike ora 
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plank road without compensation to the owner of the fee. The 
highway remains practically unchanged, and the payment of tolls 
to a corporation which is bound to keep the road in repair is not 
an additional burden on the adjacent owner since he is relieved 
from the taxes formerly assessed for a like repair, Walker v. Cay- 
wood, 31 N. Y. 51; Commonwealth v. Wilkinson, 16 Pick. 175 ; 
Wright v. Carter, 27 N. J. L. 76; Plank Road Co. v. Cone, 2 O. 
St. 419 ; but see Cape Giradeau v. Bloomfield Road Co., 58 Mo. 265. 

Craig v. Rochester City & Brighton R. R., 39 N. Y. 404, stands 
alone in holding that a horse railroad in a street, the fee of which 
is in the adjacent owner, is a work wholly inconsistent with the 
easement of passage for which the land was acquired. The weight 
of authority is in favor of treating a horse railroad as simply an en- 
largement of the common highway use, offering no impediment to 
travel, and, in consequence, not amounting to a new burden on the 
fee, Hinchman v. Paterson H. R. R., 17 N. J. Eq. 75; Met. R. R. 
v. Atty. Gen., 125 Mass. 515; Elliot v. Fair Haven R. R., 32 Conn. 
579 ; Market St. Ry. v. Central Ry., 51 Cal. 583. 

In a few cases middle ground is taken. The use of a street for 
a horse railroad is held to be a taking of property if, in fact, the 
access to adjacent property be impaired, Hobart v. Milwaukee 
City R. R., 27 Wis. 194; Street Ry. v. Cumminsville, 14 O. 
St. 524. 

A surface railroad operated by electricity is not distinguished 
from a horse railroad, Briggs v. Horse R. R., 79 Me. 363, but a 
cable road requiring for its operation a trench through the street 
must pay compensation to the adjacent owner, though the fee cof 
the street be in the public, People v. Newton, 55 N. Y. Super 477. 
In People v. Kerr, 27 N. Y. 180, the location of a horse railroad in 
a street, the fee of which was in the public, did not give abutting 
owners a right to compeusation. . The Court decided that if there 
were a property in adjacent owners it could be only ‘‘an ultimate 
right of reverter subject to the rights of the public or the city to 
the possession and use of the land for all the objects and purposes 
of a public street, to which it has been devoted by confiscation or 
grant, and as long as it is required for those purposes.”’ 

Williams v. N. Y. C. & A. R. R. R. Co., 16 N. Y. 97, is authority 
for the proposition that a steam surface railroad cannot be placed 
upon a public highway without compensation to the owner of the 
fee. The decision is based on the ground that a steam railroad is 
an exclusive use of the highway, and destroys its utility for ordin- 
ary vehicles. This case presents the prevailing rule, but a contrary 
doctrine is maintained in a few cases, Phil. & Trenton R. R., 6 
Whart. 25 ; Brainerd v. Mississquoi R. R., 48 Vt. 107. 

In Pierce v. Drew, 136 Mass. 75, Allen, J., says the point is 
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still undecided in Massachusetts, but an ob:ter of Shaw, ©. J., in 
Connecticut River R. R. v. Inhab. of Springfield, 4 Cush. 63, is in 
accord with the Williams case, swpra. In New Jersey the Court 
of Chancery has held that the imposition of a railroad is not a tak- 
ing, Morris & Essex R. R. v. Newark, 2 Stock. 352, but the de- 
cision in Starr v. Camden & Atlantic R. R., 4 Zab 592, upholds the 
contrary view, and is treated by the Court of Errors in Citizens’ 
Coach Co. v. Camden Horse R. R. Co., 6 Stew. 274, as embodying 
the true principle. In Kuchemanv. C. C. & D. R. R., 46 Iowa 
366, a divided Court sustained the result in the Williams case, 
supra. The majority divided on the ground of decision, two 
judges basing their conclusions on the private ownership of the fee 
of the street, the third disregarding the title to the street, and as- 
suming the broad position that a peculiar property right of the 
abutter was invaded. 

Where the fee of the street is in the public it has been frequently 
held that a steam railroad may be constructed without compensation 
to the abutter, Clinton v. Cedar Rapids R. R., 24 Iowa 455 ; Moses 
v. Pittsburg & Ft. Wayne R. R., 21 Ill. 516; Cf. People v. Kerr, 
supra ; Dillon Mun. Corp. II, s. 702; but see Story v. El. Ry., 90 
N. Y. 124. 

Passing from the use of highways for transportation purposes, 
we come to the question of their use fur the plant of telegraph and 
telephone companies. The cases under this head are not numer- 
ous, as incorporating acts usually require compensation to be made 
to the adjacent owner for the setting up of poles. Where the 
question arises it has been held that the occupation of the highway 
is a taking of the property of the adjacent owner, Board of Trade 
Tel. Co. v. Barnett, 107 Ill. 507; Dusenbury v. Mut. Tel. Co., 11 
Abb. N. C. 440; Cf. Tiffany v. U. 8S. Illuminating Co., 67 How. 
Pr. 73; but a contrary view is maintained in Pierce v. Drew, 136 
Mass. 75, though by a divided Court, and in Julia Building Asso. 
v. Bell Tel. Co., 13 Mo. App. 477. 

Finally we have the broad doctrine of Phil. & Trenton R. R., 6 
Whart. 25, that a dedication of land for a highway is without re- 
striction as to its future use ; that therefore the state may authorize 
its devotion to any of the uses considered without compensation to 
the adjacent owner. 

We have now the leading results of the decisions on the several 
uses to which streets have been put. There seems to be a substan- 
tial agreement on an important point. A distinction has been 
drawn between acity street and a country highway, a rural and 
an urban servitude, the street being impliedly subject to uses grow- 
ing out of the needs of an urban population, uses not bearing the 
same important relation to the well-being of a rural community. 
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The effect of the distinction is this: The interest of the public in 
a country road is an easement of passage ; in a city street that and 
something more; the street may be used asa conduit for supply 
pipes, drains and sewers authorized by municipal corporations in 
furtherance of their duty of ministering to public health and safety. 
The distinction was adverted to in People v. Kerr, supra, though 
its effect on the result is not quite clear. It would seem, however, 
that it cannot be maintained except as to purely local uses; that 
as the easement of passage belongs not to the municipality but to 
the State, all means of transportation should be placed in the cate- 
gory of general not local uses. 

Beyond this point the decisions of the several States lack har- 
mony. They do not present in argument a governing principle 
which may be in every case applied to the solution of the practical 
question: Will the superposition of the new use take private 
property ? The decisions taken as a whole, frequently strongly 
dissented from, artifically reconciled with previous judgments, di- 
rectly opposed to those of courts of equal rank in other States, 
present the inevitable weaknesses and inconsistencies consequent 
on an attempt to upbuild stable legal principles on the unstable 
foundation of applied mechanics. The conclusions may often 
be sound on any hypothesis, but the hypothesis which will ensure 
true results in every case has, if stated, not been generally adopted. 

Yet there should be a legal conception of a street and its uses, so 
broad, so simple, that it shall not fail before any change that may 
be made in the means of transportation and transmission. 

It is a common argument that where land is dedicated or con- 
demned toa highway use, the owner parts with its surface, not 
merely for the passage of ordinary vehicles, but is presumed to 
contemplate its devotion to certain, but not to all, uses which may 
be invented long after the laying out of the highway. ‘hus, to 
take cases at random, the owner of the fee is presumed to antici- 
pate the horse car, but not the steam railroad; the electric motor, 
but not the telegraph line. If we take the New York decisions, 
the owner of the fee anticipates nothing except in certain cases the 
gas lamp. According to Pennsylvania law his anticipation, if in- 
deed it be a material factor, comprehends everything. In Massa- 
chusetts there is the anticipation of the horse railroad and the tele- 
phone, with some doubt as to the steam railroad. Judged by 
results, there is no practical rule of general application that has 
been deduced from any presumption as to future use attaching on 
the passing of the easement from the owner of the fee, 

But at any rate the argument based on presumption as to future 
use is secondary, and must stand or fall before the question to be 
presently put. Now, in the foregoing cases, wherever compensa- 
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tion has been denied the adjacent owner for a use of the highway. 
it has been on the assumption that he had not a private property 
in the highway ; that the damage, if any, was consequential, and 
so not a taking under eminent domain; the fundamental question 
must then be resolved : Does the fact of adjacency to a highway 
imply a special property, an easement over the highway? Radi- 
cally different answers have been given to this question. This dis- 
cord results in part from the variant conceptions of the interest of 
the State in the highway itself. In most of the States the question 
is in form not quite pertinent, since the ownership of the soil of the 
highway is uniformly private, and the State claims but a simple 
easement of passage. In others an admittedly private ownership 
of the soil is reduced to a nominal interest during the continuance 
of the highway, the State assuming complete dominion over it for 
all public purposes. In other States what is called a fee in the 
highway is held by the public throughout the State, or in parti- 
cular localities. 

In Philadelphia & Trenton R. R., 6 Whart. 25, Gibson, C. J., 
holds that a highway is the property of the peopleof the State and 
draws this conclusion: ‘* What then is the interest of an individ- 
ual inhabitant as a subject of compensation under the constitutional 
injunction that private property be not taken by a corporation for 
public use without it? Even agreeing that his ground extends to the 
middle of the street, the public have a right of way over it ; neither 
the part used for the street nor the part occupied by himself is taken 
away from him, and as it was dedicated to public use without restric. 
tion he is not within the benefit of the constitutional prohibition 
which extends not to mattersof mere annoyance. Theinjury of which 
he can complain is not direct, but consequential. It consists either 
in an obstruction of his right of passage which is personal, or in a 
depreciation of his property by decreasing the enjoyment of it, 
but no part of itis taken from him and acquired by the company.’’ 
Somewhat similar views are entertained in Vermont. ‘‘ It is a ser- 
ious question whether the owner of the fee in the common high- 
way and the adjoining lands must not hold it subject to the para- 
mount authority of the State toimprove, * * * and be subject 
also to the improved methods of constructing and using public 
ways, whether a plank road or a railroad.’’ Richardson v. Ver- 
mont Central R. R., 25 Vt. 474. 

On the other hand property rights of an abutting owner in 
streets, rights not necessarily depending on ownership of the fee in 
the street, have been recognized in well considered cases, Lexing- 
ton R. R. v. Applegate,’8 Dana (Ky.) 294; Protzmanv. R. R., 9 
Ind. 467 ; Street Railway v. Camminsville, 14 O. St. 524. 

In Grand Rapids, ete., R. R. v. Heisel, 38 Mich. 62, Judge 
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Cooley says, that every lot owner has a ‘‘ peculiar interest in the 
adjacent street which neither the local nor the general public can 
pretend to claim, a private right in the nature of an incorporeal 
hereditament legally attached to his contiguous ground, an inci- 
dental title to certain facilities and franchises which is in the nature 
of property, and which can no more be appropriated against his will 
than any tangible property of which he may be owner.”’ In the recent 
decisions of the New York Court of Appeals in what are known as the 
Elevated Railway Cases (Story v. Ry., 90 N. Y. 124; Lahr v. Met. El. 
Ry., 104 N. Y. 268), the property rights of an abutter in a city street 
are so accurately defined, the conclusions reached are so firmly 
based on the existence of those rights, that they hold the position 
of novel and leading cases. The first suit was brought to enjoin 
the building of an elevated railway in a street. In the second, 
damages were claimed for its erection and operation. The conclu- 
sions in the Story case as set forth by Ruger, C. J., in the Lahr 
case, which were practically a rehearing, are these : 

‘*1. That an elevated railroad in the streets of a city operated 
by steam power, and constructed as to form, equipment and dimen- 
sions like that described in the Story case, is a perversion of the 
use of a street from the purposes originally designed for it, and is a 
use which neither the city authorities nor the legislature can leg- 
alize or sanction without providing compensation for the injury in- 
flicted upon abutting owners. 

‘*2. Thatabutters upona public street claiming title totheir prem- 
ises by grant from municipal authorities, which contains a covenant 
that a street to be laid out in front of snch property shall forever 
thereafter continue for the free and common passage of and as public 
streets and ways forthe inhabitants of said city and all others passing 
and returning throngh or by the same in like manner as the other 
streets of the same city now are or lawfully ought tobe, acquire an 
easement in the bed of the street for ingress and egress to and from 
their premises, and also for the free and uninterrupted passage and 
circulation of light and air through and over such street for the bene- 
fit of property situated thereon. 

‘* 3. That the ownership of such easement is an interest in real 
estate constituting property within the meaning of that term as 
used in the constitution of the State, and requires compensation 
to be made therefor before it can lawfully be takenfrom its owner 
for public use. 

‘* 4. That the erection of an elevated railroad, the use of which is 
intended to be permanent ina public street, and upon which cars are 
propelled by steam engines generating gas, steam and smoke, and 
distributing in the air cinders, dust, ashes and other noxious and 
deleterious substances, and interrupting the free passage of light 





rea. OT a a a a a a ee 


S&S S&S & 2«~@ ea oom & =X 


- 


"ss $ 


EMINENT DOMAIN OVER STREETS. 139 
I] 


and air to and from adjoining premises constitutes a taking of the 
easement and its appropriation by the railroad corporation, render- 
ing it liable to the abutters for the damages occasioned by such 
taking.”’ 

Now in each of the Elevated Railway cases, the abutting owner 
was held to have an interest arising out cf contract. The contract 
in the Story case was a covenant between the original dedicator of 
the street and his grantee from whom Story derived title; in the 
Lahr case between the city, which acquired the street with a cove- 
nant to keep it open, and the abutter. In Drucker v. Manhattan 
El. Ry., 106 N. Y. 157, the defense raised the points that in the 
street in question the plaintiff had not proved his title to the fee, 
as the street was not shown to be identical with the one laid out by 
the alleged dedicators ; further, that he had not an easement be- 
cause the title to the street presumptively from its age came to the 
city from a Dutch ground brief or English grant, and was an ab- 
solute fee unclouded by any trust. The Court of Appeals refused 
to pass upon the points, as they had not been raised in the trial 
court. But, in any event, the arguments going to establish the 
easements of access, light and air are broad enough to be indepen- 
dent of any special contractual relation between the State and the 
abutter. A fine drawn distinction between streets opened under 
the act of 1813, and those running back to Dutch ground brief or 
English grant is{not warranted by the majority opinions in the Ele- 
vated Railway cases. 

The Elevated Railway cases have, it appears, discredited the 
ratio decidendi of animportant case. The dissenting opinion of 
Earl, J., in the Story case brings out clearly the dissonance between 
the majority argument and the principle of the Kerr case, supra 
(Cf. Hare’s Am. Const. Law I, 368). Itis true that the majority 
expressly disclaimed the reversal of the Kerr case, a disclaimer 
since renewed. It is submitted, however, that as the latter case 
was really decided upon the theory that the use of the street for 
a horse railway did not amount to a taking, because there was not 
a private easement in the street, and the Story case decides that an 
abutter has an easement in the street, a discord is established. If 
the question of the Kerr case should again be raised a similar 
answer might be given, but on the ground that conceding an ease- 
ment of access in the abutter, the horse car use does not, in fact, 
invade it. 

Before determining the practical results of the Elevated Railway 
cases, the legal position of the corporation and its structure must 
be defined. When the railway was projected, incorporating acts 
passed and work begun, it seems to have been assumed that the in- 
terest of the State in the streets was not qualified by private ease- 
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ments, People v. Kerr, swpra; that the State could grant a clear 
right of way. The Company was invested with the general power 
of eminent domain to be exercised wliere necessary, but its exer- 
cise was not required in obtaining the right of way, because that 
was intended and supposed to be given outright by the public. 
The decision in the Story case changed the whole face of things. 
It appeared that the public had presumed to give more than it pos- 
sessed, and the railway company acting on the legislative grant, 
had really taken certain private property without warrant. In the 
first conclusion, supra, the railway is declared to be a use which 
‘neither the legislature, nor the city authorities can legalize or 
sanction without providing for the injury inflicted upon abutting 
owners.’’ It seems that this does not warrant the inference that 
the railway was unlawful in every respect. for in Searles v. 
Manhattan Ry. Co., 101 N. Y., a passer-by failed to recover for an 
injury caused by a falling cinder through failure to prove that it 
was the result of the negligent operation of the road. This con- 
clusion is possible only on the hypothesis that so far as the public 
is concerned the railway was an authorized work, and so only liable 
for injuries due to careless management. The railway was then 
as to the public a lawful structure, a work of public interest built 
on a highway belonging to the State. 

But over this highway were easements appurtenant to the adja- 
cent land. For the taking of these easements compensation was 
not provided. Therefore as against the adjacent owner the railway 
company was a trespasser ab initio. The structure was so far a 
nuisance, yet its unconditional abatement was, it seems, barred by 
the fact of its authorization so far as concerned the public, and 
because the incorporating acts contained a general grant of eminent 
domain. ‘The force and effect of this grant is seen in the judgment 
in the Story case, which was that the injunction decreed should not 
be issued until the company had an opportunity of purchasing 
Story’s easements through agreement or condemnation. The vice 
of the incorporating acts was that compensation was not provided 
for taking the easements of adjacent owners; the virtue which 
went to save the structure from abatement was that they contained 
a general power of eminent domain. Asa matter of fact the ele- 
vated railway companies have not generally availed themselves of 
the privilege of condemning the easements along their lines, but 
await individual actions for their trespass. 

We are now in a position to inquire what acts and effects of the 
elevated railway are legal injuries; what forms of action may be 
had for their redress. Itis agreed that anything which invades 
the easements of the adjacent owner is a legal injury. In the Lahr 
case the majority went further. They expressed the opinion that 
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the trespass of the Company was a3 against adjacent owners so 
pervasive as to obliterate the common distinction between dam- 
ages resulting from a taking, and those consequent on the lawful 
prosecution of a public work. Said Ruger, C. J.: ‘*No partial 
justification of the damages inflicted by an unlawful use can be 
predivated upon the circumstance that under other conditions and 
through a lawful exercise of authority some of the consequences 
complained of might have been produced without rendering their 
perpetrator liable for damages.’’ Butina short opinion by Earl, 
J., in the Lahr case, and in Drucker v. Man. El. Ry., 106 N. Y. 
157, it is insisted that the trespass of the railway company is con- 
fined to the easements of access, etc., that any damage to adjoining 
property, nota damage to the easements, is a mere annoyance 
consequent ona lawful operation of the road and so damnum 
absque injuria. ‘The latter view seems to be the sounder one. 
Were the elevated railway to avail itself of the privilege of con- 
demnation it would pay only for the taking of the easements, Cf. 
Matter N. Y. El. R., 36 Hun. 427. These easements are the meas- 
ure of the abutter’s legal rights, his legal wrongs are limited to 
their invasion. As regards any other damage the abutter is in the 
same position as a neighboring proprietor ina side street. We do 
not understand that the Elevated Railway cases have unsettled the 
foundation of the law of eminent domain by confounding con- 
sequential injuries with a taking of property. Their real conclusion 
is simply this: The establishment as property of that which was 
formerly doubtful. So far as the cases in the Court of Appeals go, 
the restricted rule suggested by Earl, J., has not been violated. In 
Drucker v. Ry., supra, the Court sustained the following elements 
of damage : smoke, ashes, gas, and the dripping of oil and water, 
all plainly affecting the easements of access, light and air. The 
Court declined to pass upon noise and vibration as elements of 
damage, the point not being actually in issue, and it was intimated 
that upon this point a difference of opinion might arise. The 
question would be of course whether noise and vibration affected 
adjacent property without impairing the easements. Peyser v. 
El. Ry., 13 Daly 22, and Taylor v. Met. El. Ry., 55 N. Y. 
Superior, 555, cases decided in inferior courts of equal jurisdic- 
tion, are at variance with regard to noise as legal injury and in 
Matter N. Y. El. Ry., 36 Hun. 427 (the assessment of damages in 
the Story case) compensation for noise was not allowed. The legal 
injuries then are those due to the construction of the road; 7. ¢., 
where the structure permanently obstructs the private easements 
of access, light and air, and those incident to its operation as 
they affect those easements. 

The question remains as to the remedy, whether redress should. 





142 THE NEW JERSEY LAW JOURNAL. 


be had in one conclusive action, damages being assessed for both 
past and future injury and their payment consequently conferring 
immunity for the continuance of the acts complained of—a result 
equivalent to a taking of property under eminent domain ; whether 
successive actions should be brought, obtaining in each damages to 
commencement of suit; whether either form of action is maintain- 
able in any case at the election of the property owner. 

In Uline v. N. Y. C. & H. R. R. R., 101 N. Y., 98, it was held in 
a learned and comprehensive opinion, that in a common law action 
of trespass damages to date of suit only could be recovered, because 
‘*the law will not proceed upon the assumption that a nuisance or 
illegal conduct will continue forever.’’ These remedies were pre- 
scribed for the redress of injuries due to the unlawful construction 
or operation of a railroad, successive actions of trespass, injunction 
and abatement in equitable action, ejectment in case of exclusive 
appropriation. 

In the Lahr case, swpra, damages past and prospective were al- 
lowed for injuries due to smoke, etc., but this is accounted for by 
the existence of an agreed rule of damages in which such injuries 
were assumed to be permanent, which took the case out of the rule 
in the Uline case, supra. Drucker v. Ry., supra, was a simple 
action of trespass, wherein damages from smoke, etc., from the 
opening of the road to the commencement of suit were claimed and 
allowed. Trespass is, we believe, the only proper action for the 
redress of injuries resulting from the operation of the railway. It 
is an adequate remedy. It discountenances the notion that the ef- 
fect of the operation of the railway as above noted is equivalent 
to a taking of property, and reduces them to their proper place, to 
the category of simple trespasses. If it be held that the unlawful 
distribution of smoke isan act of eminent domain, it follows that 
by a trespass there may acquired rights in no wise distinguishable 
from purchased rights, e. g., an easement for the distribution of cin- 
ders. The question put by Patteson, J.,in Holmes v. Wilson, 10 
Ad. & El., 503, ‘‘How can you convert a recovery and payment 
of damages for the trespass into a purchase?’ is pertinent here. 

A suggestion made by Ruger, C. J., in the Lahr case is worthy 
of attention. It was intimated that an action against the rail- 
road company would be on the principle laid down in Cogswell 
v. N. Y. N. H. & H.R. R., 1083 N. Y. 10. Trespass was sustained 
against the railroad company for depreciation of property caused 
by smoke, ashes, etc., etc.. emanating from an engine house 
erected on land in which the plaintiff had no special property. 
It was held that the use of the land for the engine house was 
not authorized in fact, and indeed the question was put, though 
not answered, as to the power of the legislature to authorize a 
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nuisance. This doubt is almost of first impression in this coun- 
try. In England it takes shape in a query, not whether parlia- 
ment can authorize a nuisance, but whether an intention to that 
effect is to be gathered from anything short of a legislative com- 
mand. Cf. opinion of Lord Watson in Asylum District Com- 
missioners v. Hill L. R., 6 App. Cas. 193. But without follow- 
ing the new lead opened up by this query the rule in the Cogs- 
well case would, if applied to the casein hand, give this result. 
The ownership of easements of access, etc., would not be an 
essential basis of action, but the railway company would be 
liable for depreciation of property due to the operation of their 
road, whether or no the property adjoin the route. 

Passing from the injuries due to the operation of the railway 
we now have to consider those due to construction, permanent 
injuries for which entire damages might be fairly assessed, were 
it not that the common law forbids. In Williams v. N. Y. C. 
R. R., 16 N. Y. 67; S. C. sub nom. Henderson v. R. R., 78 
N. Y., 423 equity decreed, that the payment of damages for a 
trespass should stand as the purchase price of an easement, but 
the trespass was essentially a permanent one, being the occupa- 
tion of a highway for the roadbed of a railway. This case is 
substantially on the same footing as the Story case (Uline v. 
R. R., supra at p. 177.) The function of equity here must not 
be misunderstood Its intervention in these cases was justified 
to avoid the following dilemma. A structure of sufficient legal 
standing to prevent its unconditional abatement as a purpres- 
ture, yet an unlawful perpetual occupation of A’s property ; but 
since the occupation is a trespass the common law disregards the 
fact of its permanence, and prescribes the course of successive 
actions. As the case stands there is a taking of A’s property as 
complete as though the result of regular condemnation pro- 
ceedings, yet in effect the wrong doer pleads his trespass in bar 
of full compensation. Equity intervenes by virtue of its juris- 
diction in the prevention of unnecessary litigation and providing 
an adequate remedy where none exists at law, and neutralizes 
the trespass by decreeing that on payment of entire damages, an 
easement shall vest in the defendant. 

The dilemma is avoided. There is an equitable taking, be- 
cause under the strict rule of law the act of appropriation must 
ever bear the brand of illegality. This equitable taking does not 
enlarge the ordinary legal meaning of a taking, does not obliterate 
the distinction between a taking and a consequential injury. Nor 
does it assume a power of eminent domain where none is granted, 
for it obtains only when, as in the case of the elevated railways, 
the corporation is invested with a general power not intended to 
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be exercised, but which may be exercised in the particular case. 

The New York rule as to property rights of owners of land adja- 
cent toa public street may be thus stated. Easements of light, 
air, access, and support attach to land abutting on a public street. 
Matter N. Y. District Ry., 107 N. Y. 42, foreshadows the estab- 
lishment of the easement last mentioned, for it appears that if an 
underground railway should weaken the foundation of adjacent 
buildings, compensation would be required as for the taking of a 
right of support. Thisassumption in advance of the event is in 
full accord with the argument of the Elevated Railway cases. 
However the prineiple of this rnle be viewed, a principle in direct 
antagonism to the settled law of a few States, itssimplicity, its ef- 
ficiency as a working rule, must be conceded. It clearly defines 
easements which invariably inure to the benefit of the abutter on 
a public way ; it establishes those easements as property protected 
by the constitution against appropriation for public use without 
com pensation. 

There is much to commend the application of this rule to streets 
and highways everywhere. Though somewhat novel in statement, 
it may be applied in many of the States with but little real dis- 
turbance of the results of previous decisions, though it would 
frequently substitute a new ratio decidendi based on a different 
legai conception of a highway. 

This notable consequence seems to flow from the New York rule, 
an identity of interest in the street so far as concerns its public 
use among all owners of adjacent property whether their lots be 
bounded by the side line or extend to the middle of the street. If 
there be a distinction between fee owner and mere abutter, it must 
appear during the existence of the street or in the devolution of the 
Jand upon discontinuance of the street. Now a lot adjacent toa 
street commonly presumptively runs to the centre thereof, but it 
may be bounded by the side line with the fee of the street in 
the dedicator if the deed distinctly calls for it, or it may be bound- 
ed by the side line with the fee of the street in the public. Is 
there between the lots a legal distinction sufficiently marked to 
warrant a practical discrimination, e. g., the common one that a 
steam railway use imports a taking when the fee is in the ad- 
joining owner but not when it is in the public, assuming the 
actual effect of the work to be the same in each case? While 
a strip of land is impressed with a public right of passage, where- 
in does its beneficial use by the owner of the fee differ from that 
enjoyed by the mere abutter? Each has the same right of pas- 
sage,each is equally debarred from interfering with the rights of 
the public. Their rights and liabilities as to the use of the surface 
are similar. The remedies for the invasion of those rights are dif- 





EMINENT DOMAIN OVER STREETS. 145, 


ferent in form. Thus the owner of the fee may maintain eject- 
ment against one unlawfully occupying the street, though the ver- 
dict simply restores to hima technical possession. Ejectment is 
not open to the abutter but in like case he may have his action for 
a nuisance if he suffer special damage. A real, but practically a 
trifling, distinction, exists in respect to the soil below grade. In 
this the abutter has no beneficial interest whatever. On the other 
hand the owner to the centre of the street may dig for minerals and 
construct cellars, provided that he does not interfere with the pub- 
lic easement, nor with the municipal privilege of laying sewers and 
pipes. Furthermore, the grade of the street may be changed with- 
out compensation, the owner of the fee standing in no better posi- 
tion than the abutter. In grading, the soil above grade line may 
be used in grading elsewhere, though if the soil below grade be in- 
terfered with, e. g., the removal of sravel and substitution of in- 
ferior soil (Robert v. Sadler, 104 N. Y. 229) the fee owner may 
have trespass. So far then as regards the enjoyment of the land, 
the distinction as to use of the soil below the grade line is too un- 
important to discredit the marked equality of fee owner and abut- 
ter as evidenced by the exclusion of each from the use of the 
surface. 

Is a distinction between fee owner and abutter warranted by the 
devolution of the strip of land, supposing the street to be discon- 
tinued ? ‘The prevailing rule is, that where the fee is in adjacent 
owners, the full dominion over the soil revives in them upon 
discontinuance, Jackson v Hathaway, 15 Johns. 447; Barclay v. 
Howell, 6 Pet. 513; Leonard v. Adams, 119 Mass. 366; Reilly v. 
Racine, 51 Wis. 526. 

Now if the fee be in the public this rule is apparently inap- 
plicable, though in People v. Kerr, supra, this guarded language 
was used in regard to a property in the street claimed by the 
abutter: ‘‘It can only be an ultimate right of reverter subject to 
the rights of the public or the city to the possession and use of 
the land for all the objects and purposes of a_ public street to 
which it has been devoted by confiscation or grant and as long as 
it is required for these purposes.’ But even if a distinction exists 
in theory of law, it becomes wholly dry and technical when the as- 
sumption of a discontinuance is laid aside and the main question 
put: Can there be such a discontinuance or diversion of a high- 
way as to deprive an adjacent owner of access, without indemnify- 
ing him as for a taking of property? Now aright of access is gen- 
erally recognized. Where a street is dedicated to public use and 
lots sold with reference to it a covenant, a contract is implied be- 
tween the dedicator and his grantee that the strip of land shall ever 
offer a means of access to the lots. 
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A like contract exists where the dedicator retains the fee of the 
street, Seventeenth St., 1 Wend. 262, New Orleansv. U. S8., 10 
Pet. 720, Parker v. Inhab. Framington, 8 Metc. 266, Kirkham vy. 
Sharp, 1 Whart. 323, or conveys it to the public, R. R. v. Schur- 
mier, 7 Wall. 289, and so where the State lays out a street on its 
own land, Oswego v. Oswego Canal Co., 6 N. Y. 257. 

These contracts arising from dedication cannot be abrogated by 
closing the street, except on payment of compensation. 

Where the street is an ancient highway with the fee in adjacent 
owners, or where a simple easement of passage has been condemned 
by the State, the question is not pertinent since an easement of ac- 
cess is contained in the fee. 

If the fee of the street be in the public, or if disregarding the 
ownership of the soil, the State claims full dominion for all public 
uses, it appears that the public interest is at least qualified by the 
right of access we are considering. In the Story case, supra, Earl, 
J., in his dissenting opinion, assumed without deciding it, that a 
street in New York City, the fee of which is in the public, could 
not be closed without compensation (Fearing v. Irwin, 55 N. Y. 
490), but the decision of the majority leaves no doubt on the point, 
for its whole argument rests on the right of an abutter to an open 
way. Even the sweeping opinions in Philadelphia & Trenton R. 
R., and Richardson v. Vermont Cen. R. R., sapra, have been 
sensibly modified. In Faust v. Passenger Ry. Co., 3 Phil., 164, 
Strong, J., would arrest the control of the State over the highway 
at a point short of actually closing it. In Brainerd v. Mississquoi 
R. R., 48 Vt. 107, a railroad was built on a plank road, thereby 
destroying its utility as a way. Compensation for the new use 
was denied the adjacent owner on the ground that he has parted 
with all interest in the land when it was taken by the plank road 
company, but it was yet held that the railroad company must bear 
the expense of obtaining a private way to the nearest highway. It 
has been shown how unimportant is the difference between fee 
owner and abutter so far as concerns the beneficial use of the land 
devoted toa street. The weight of authority supports the further 
position that a right of access over the highway to adjacent prop- 
erty obtains whether that property extend to the center of the 
street or is bounded by the side line. A similarity of interest 
in the street between fee owner and abutter is so far established. 

But has the owner of the fee a further property, an interest in 
the soil itself, which may be taken by a new use? An affirmative 
answer is frequently given to this question, but, we think, erron- 
eously. In many decisions, expressions are used which imply that 
the property taken is the soil of the street; for example, a steam 
railroad is often said to be ‘‘an additional burden on the fee.” 
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The usual basis for the assessment of damages in such a case 
negatives the implication, for compensation is computed with regard 
to the effect of the railroad on adjacent property ; on any other hy- 
pothesis the rule which allows compensation for a steam railroad 
and denies it for a horse railroad, would be arbitrary and unrea- 
sonable. Fanning v. Osborn, 102 N. Y. 441, is to the point. The 
fee of the street was not in the adjacent owner, but in the original 
dedicator from whom the title to the plaintiff's lot was derived ; 
a steam railroad was imposed upon the street, but it was not sug- 
gested that the owner of the fee could recover compensation, but 
that the lot owner might for the taking of his easement in the street. 
The case was actually decided on another point, but the above 
view is certainly sound. 

Again the new use is often said to be a taking because it is in- 
consistent with the easement of passage for which the land was or- 
iginally acquired. There appears to be a confusion of ideas here. 
In the thoroughfare use as such, the adjacent owner has no more 
interest than any other individual. That use is common not par- 
ticular property ; the only limitation upon it is that it may not be 
so dealt with as to trench upon aprivate right, such as the right 
of access to adjoining property. The point is really the comple. 
ment of the one last considered. 

Another argument is that greater compensation is paid for a fee 
than for an easement of passage, that therefore to lav a railroad 
track along both sorts of thoroughfares without compensation in 
either case, would be discriminating against the owner of the fee. 
Even if the facts be conceded, though it is not, we believe, usually 
the case that the acquisition of the fee of a street is more expensive 
that that of an easement, it only discovers a striking injustice 
to him from whom an easement is taken. Whether the public take 
a fee or an easement, the result to the original possessor is the same: 
perpetual exclusion from the surface of the land. A, from whom 
an easement is taken, is paid $500; B, whose fee is taken, is paid, 
say $1,000. If it is urged on behalf of A that he should receive 
as much as B, as his loss is the same, he is put off with the answer 
that in the remote contingency of the laying of a steam railroad track 
upon the street, he may be paid $500 more, while in a like event B 
will get nothing. 

In People v. Kerr, supra, Wright, J., thus disposes of the private 
interest in the soil of a street, the fee of which is in the public: 
‘‘ An interest, though technically vested, which is so limited as to 
be subsequent in point of enjoyment to a prior present ownership 
that may last forever, is not to be regarded as property.’’ If we 
substitute ‘ possession’ for ‘ownership’, we get a pretty accurate 
description of the position of the owner of the fee with regard to 
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the use of the street for public works of transportation and trans- 
mission. Wemay conclude then that the owner of the fee should 
not and in fact commonly does not receive compensation for a use 
of the street, except as such use may take those easements of ac- 
cess, light, air, and support which he enjoys in common with the 
mere abutter. 

The parity of interest between abutter and fee owner commands 
this further conclusion. The interest of the State in a street in 
which it holds an easement of passage is the same as where it 
holds the fee. This assimilation of fee and easement apparently 
conflicts with the principles of real property law. The discord is 
in terminology only. To use the word ‘fee’ to designate the estate 
of the public is to mislead. Nowa fee may be taken by eminent 
domain if the legislative intent be clear. In Hayward v. Mayor, 
etc., of New York, 3 Seld. 314, the city had condemned a tract of 
land for an almshouse site; years afterward a new almshouse ina 
different location was required and the city was authorized to sell 
the tract. The right to sell was properly upheld. It was true that 
the land was condemned for a public purpose, that its alienation 
would transfer it to a private use, but the whole estate of the origin- 
al owner had been paid for, the land had been devoted to public 
use as long as the public welfare demanded, and, what is the main 
point, as there was no private right bound up with the maintenance 
of the almshouse in that place so there was no private wrong suf- 
fered by its removal. A street is evidently adifferent case. There 
are important property rights depending on its maintenance. The 
recognition of these rights led the court in the Story case, swpra, to 
define the estate of the public in the streets of New York City 
opened under the act of 1813 asa conditional fee burdened with a 
trust a in favor as abutters. Here we have the true limitation of 
the term ‘fee’ as commonly applied to a public street—an estate 
held upon a trust of which private persons are beneficiaries. It is 
possible that an absolute fee may be taken, in Pennsylvania, Pitts- 
burg v. Brown, 102 Pa., St. 25. It appears that in Iowa a street, 
the fee of which is in the public, may be so raised for the ap- 
proaches to a railroad bridge as to cut off access to adjacent pro- 
perty without compensation to the owner, Slatten v. Des Moines, 
etc., R. R., 29 Iowa 148. In Moses v. R. R., 21 Ill. 516 the ‘fee 
simple’ of the streets of Chicago is said to be in the public, but see 
Pekin v. Brereton, 67 Ill. 477. The above cases are not in accord 
with general theory and practice. 

To the question as to the right of the adjacent owner to compen- 
sation for a use of a street beyond the common use, this answer is 
suggested: The State holds all streets in trust for the people and 
may authorize their use for any work of transportation. The con- 
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struction of such a work need not be accompanied by payment of 
compensation to the adjacent owner, unless it takes his only valu- 
able property in the street, destroys or impairs the private ease- 
ments of access, light, air and support, which alone modify the 
controlling interest of the State, whether that interest be termed a 
‘fee’ or an ‘easement of passage.’ 


CARMAN F. RANDOLPH. 


RICHARD C. B. SMITH v. EMELINE M. WOODRUFF. 
(Union Circuit, January Term, 1889.) 


Conveyances— Habendum— Fee simple res- 
ervation— Quit-claim. 

Where the premises do not mention the 
estate granted, the habendum clause be- 
comes effective as the declaration of the 
grantor’s intention, but it cannot divest or 
cut down the estate specifically granted by 
the granting clause. 

A declaration in writing by a grantee as 
to the meaning of a deed to him cannot al- 
ter the construction of the deed or divest 
the title granted. 

A grant to Fanny Smith, her heirs and 
assigns, habendum “to the party of the 
second part, her heirs and assigns forever, 
for and during the period of her natural life 
as her whole dower in ali the real estate of 


said James H. Smith,” conveys a fee 
simple. 

This was in a deed from the heirs to the 
widow. She made a quit-claim deed to 
them the same day of certain lots “ except- 
ing and reserving so much of the within 
described lots of land and premises as are 
conveyed to the said Fanny B. Smith by 
the parties of the first part by their deed of 
even date to be held by her during the 
period of her natural life.”’ Held, that 
did not change the construction of the former 
deed or limit her estate, and that the reser- 
vation was not a limitation of the estate 
granted, but was only intended to describe 
the lands exeepted, and to refer to the 
deed by which they had been acquired. 


Messrs. Gilhooly & Marsh for plaintiff. 
Messrs. Cross & Noe for defendant. 


Van Sycxen, J.: The plaintiff claims in this suit one-sixth 
part of the proceeds of the sale of certain real estate. It is admitted 
that if he had title thereto he is entitled to recover. 

James H. Smith, in 1870, died intestate, seized of the lands in 
question, leaving his wife, Fanny Smith, and six children surviv- 
ing him. The plaintiff is one of the surviving children and _ heirs- 
at-law. All the heirs-at-law by deed dated January 23, 1872, con- 
veyed said lands to said Fanny Smith, the intestate’s widow. 
Fanny Smith died testate in 1884. By her will she devised the 
said lands giving the plaintiff no part thereof. If, therefore, the 
deed to Fanny Smith conveyed a fee to her, the plaintiff has no in- 
terest in the lands and is not entitled to recover. 

The case turns on the construction of the deed. The grant is to 
her and to her heirs and assigns; habendum, ‘‘ to the party of the 
second part, her heirs and assigns forever, for and during the 
period of her natural life, as her whole dower in all the real estate 
of said James H. Smith, deceased.’’ The granting clause conveys 
the fee. and therefore the fee passes unless the estate granted is 


cut down by the habendum. Where the premises do not mention 
10 
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the estate granted, the habendum becomes effective as the declara- 
tion of the grantor’s intention. But it cannot divest or cut down 
the estate specifically granted by the granting clause, for it is void 
if it be repugnant to the granting clause. 

The books are uniform in declaring this to be the rule of con- 
struction, 4 Kent 468; Dodwell v. Gibbs, 5 B. & Cress. 
709; 2 Bl. Com. 298; 2 Washt. R. Prop. 689; 4 Greenl. Cruise 
273. 

The intention of the grantors must be drawn from the legal rules 
of interpretation and construction applied to the language used. 
The law says the language used in this deed manifests an intention 
to pass the fee, Gibson v. Donnelly, 7 Vr. 482; Adams v. Ross, 1 
Vr. 505. 

The plaintiff further contends that the deed to Fanny Smith 
must be construed in connection with a deed (exhibited in this 
cause) from her to the heirs of her deceased husband, and that so 
construed she took only a life estate. 

I cannot agree to this view. 1. The latter deed does not convey 
the tract conveyed by the former. 2. The recital in the latter deed 
could not enlarge or diminish the estate she took under the former 
deed. The quantity of her estate must depend upon the language 
contained in the grant to her, and not upon the construction she 
may subsequently have put upon it. Such declaration does not di- 
vest her of such title as she had under the conveyance by the heirs 
to her. 

An express declaration in writing, signed by her, that the con- 
veyance to her was intended to pass a life estate, and that words 
apt to pass a fee were used by mistake, would not have divested 
her of the fee. It might have furnished ground for reforming the 
deed in equity, but could not alter the construction to be given the 
language as used in the deed. 

Lastly, the plaintiff insists that the deed from Fanny Smith to 
the plaintiff and the other heirs of her deceased husband passed to 
them the fee of the land in question, reserving to herself only a 
life estate therein. This deed isa mere quit-claim deed without 
words of grant or covenant. The grantees had no interest what- 
ever in the excepted lands the entire estate being in the grantor. 
But, in my judgment, if this deed contained words of grant, it 
could not be given the effect attributed to it by the plaintiff. 

This deed, bearing even date with the deed first mentioned quit- 
claims lots Nos. 19, 20, 21, 22, 30, 31, 32, 33 and 34, as laid down 
on block C, ‘‘excepting and reserving so much of the within 
described lots of land and premises as are conveyed to the said 
Fanny B. Smith by the parties of the second part by their deed of 
even date herewith to be held by the said Fanny B. Smith during 
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the period of her natural life in full for her whole dower in all the 
real estate of her husband, the said James H. Smith, deceased, 
and of which he died seized.’’ 

The premises in question are included within the boundaries of 
the lots described in the deed, and unless they are taken out of its 
operation by the exception and reservation the title thereto passed 
to the heirs. Whatever is within the exception is excluded from 
the grant and does not pass by the deed, Irons v. Webb, 41 N. J. L. 
(12 Vr.) 203. 

If a life estate only was reserved to Fanny Smith by this language 
then the remainder in fee passed by the deed. I think it is clear 
that this reservation was intended to describe that part of the land 
excepted from the conveyance, and was not a limitation of the es- 
tate therein which was reserved to Fanny. Itis a recital of the 
habendum clause contained in the deed made by the heirs to 
Fanny, and is merely descriptive of that conveyance. As _ before 
stated, this recital cannot impair the grant to Fanny. Under the 
deed to her she took a fee, and by the deed from her to the heirs 
no title in the premises in question has passed to them. 

The verdict must be entered for the defendant. 





IN RE HERBERT E. CODDINGTON, 
Detention of Fugitive from Justice after Requisition Presented 
and Refused—Ezx post facto law. 


On habeas corpus. 

It appeared that the petitioner, Coddington, was arrested on 
March 30th, 1889, and was confined in the county jail under a com- 
mitment made by a police justice upon a complaint and affidavit 
setting forth that an application had been made and is about to be 
made by the authorities of the State of Colorado to the Governor 
of the State of New Jersey for the extradition of the said Codding- 
ton, he having been presented and indicted in the State of Colorado 
for arson, larceny and kidnapping, the affidavit setting out the in- 
dictments in full. This commitment was made by virtue of the 
“Act concerning fugitives from justice,’ approved April 1st, 
1889. The fifth section of this act is as follows: 

5. And be it enacted, That it shall be lawful for any police justice, recorder or justice of 
the peace, on satisfactory evidence under oath being presented to him that application has 
been made, or is about to be made, by the authorities of any other state to the governor of 
this state for the extradition of any person or persons within the jurisdiction of such magis- 
trate, to issue a warrant or warrants for the arrest of such person or persons and to commit 
such person or persons to the county jail, or to take bail for his or their appearance from 
day to day for a period not to exceed thirty days from the date of the arrest of said per- 


son or persons; provided, that any person or persons who may be so arrested and com- 
mitted to the county jail shall not be detained or imprisoned for a longer period than 


thirty days. 
It further appeared that a demand had already been made to the 
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Governor of New Jersey by the Governor of Colorado for the ex- 
tradition of Coddington as a fugitive from justice, and the Governor 
of New Jersey had refused to act ‘‘upon the papers presented to 
me,’’ as his certificate said. A writ of habeas corpus was obtained 
from Justice Depue. 

Mr. Chauncey @. Parker appeared for the petitioner and Mr. 
Samuel Kalisch for the respondent. 

Depur, J., held that a fugitive from justice from either 
of the United States may be arrested and detained in this State 
before warrant for his arrest and surrender has been actually made 
by the Governor of this State. This right to arrest existed prior to 
the act of April 1, 1889, though there was no direct statutory au- 
thority for it, either State or personal, being limited by and exer- 
cised in the reasonable discretion of the magistrate. The act of 
April 1, 1889, limits and defines the exercise of this discretion, and 
in this respect is constitutional, being in no respect inconsistent 
with the constitution of the United States, and the acts of Congress 
respecting fugitives from justice. 

Nor is this act unconstitutional as an ez post factolaw. It is an 
act regulating the modes and forms of procedure, like an act pre- 
scribing the qualification of jurors, or an act changing the rules of 
evidence. 

Yet it is not to be construed as giving the civil magistrate power 
to commit the alleged fugitive to jail for the period of thirty days 
without qualification, for in that respect it would be ez post facto 
and unconstitutional. 

The court was further of opinion that if a demand had been made 
by the Governor of Colorado upon the Governor of New Jersey 
for the extradition of the petitioner, and that demand had been 
refused on the merits, the prisoner could be no longer detained in 
custody, but it appearing that the application had been refused 
upon the papers presented, and the papers presented being, in the 
opinion of the court, clearly informal, the court remanded the pri- 
soner to jail to await the further order of the court upon the fol- 
lowing Monday. 

During the argument, the respondent offered to show by parol 
evidence the ground of the Governor's refusal of the application, 
but it was held that he could not do so. The court could not de- 
part from the record. 


THE NINTH NATIONAL BANK OF THE CITY OF NEW YORK». HOWARD MEYER. 
(Middlesex Circuit Court.) 


Practice—Attachment—Alttorney Appointed for Lunatic De- 
Sendant. 


On contract. 
This was a suit by attachment against a non-resident. The attach- 
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ment issued ont of the court August 20, 1888, and was returnable 
September 11, 1888, and was duly executed by the Sheriff of Mid- 
dlesex and so returned on the last mentioned date. 

On the return day the plaintiff's attorney suggested to the court 
the fact that the defendant in attachment was a lunatic and person 
of unsound mind and asked for instructions as to whether it was 
necessary to have the Court appoint an attorney for the defendant 
by whom he might appear and defend. 

Mr. Willard P. Voorhees for plaintiff. 

Messrs. H. A. & W. T. Day for defendant. 

The following authorities were handed to the court : 

It is settled practice that in a common law action against a 
lunatic, who is served with summons and over whose person the 
court has jurisdiction, he defends, if an infant by guardian, and if 
of full age by attorney, and in as much as he himself has no capa- 
city to appoint an attorney, it follows naturally that the person 
who appears as the attorney should be selected or approved by the 
court. Van Horn v. Hann, 39 N. J. L. (10 Vroom) 207; 2 Arch. 
Pr. 164; 2 Sanders Rep. 333, 214. See also Coombs -v. Janvier, 
31 N. J. L. (2 Vroom) 240. 

What, however, is the proper practice in cases of attachment like 
the present, where there is no actual jurisdiction over the person 
of the defendant, the proceedings being merely in rem? Should 
the court here appoint an attorney for the defendant ? 

The only case in this State which has been found is that of Weber 
v. Weilting, 3 C. E. Green 441, in which the Court says: “Ifa 
personal suit can be maintained at law against a lunatic, there is 
no reason why a proceeding against his estate’ by attachment is 
not valid.” 

In the syllabus to the above case it is stated that the lunatic need 
not appear and be defended by his next friend and this case seems 
to have proceeded to final judgment without any notice of the 
lunacy of the defendant. 

ScuppER, J.. held that an attorney should be appointed for the 
defendant, which was accordingly done. 


STATE v. MYATT. 

(Mercer Oyer and Terminer, April Term, 1889.) 
Trial—Practice—Eaclusion of Jury during Investigation of 
Dying Declarations. 

During the trial of Myatt, for the murder of Cavanaugh, the 
State offered to prove by a Justice of the Peace the dying declara- 
tions of the deceased. 

Mr. Chauncey H. Beasley, of counsel with the defendant moved 
the court to exclude the jury from the room while the preliminary 
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proof of such déclarations was made, and also while the declara- 
tions themselves were read, and that such parts of the declarations, 
if any, which were not legal, should be stricken out. Counsel re- 
lied upon the following cases: Sullivan v. Com., 93 Pa. St. 284; 
Starkey v. People, 17 Ill. 17; Dowles v. State, 97 Ind. 555; People 
v. Smith, 104 N. Y. 491. 

Stewart, P. J.: It isa novel question no doubt; but it seems 
to me that the ruling asked for is founded on correct principle. 
The jury are not only sworn to decide the case according to the 
evidence, but the law in these cases of homicide takes special pains 
to separate them from everybody, so that the duty of deciding ac- 
cording to the evidence may be an easy one to them. The idea is 
that if the jury hear evidence in court, and then hear expressions 
of opinions out of court, I do not care who the person is, judge or 
juror, it is very difficult to separate the impressions made by the 
evidence in the court from the expressions made by extraneous 
talk. Now, therefore, the whole apparatus of the proceeding in 
capital cases upon this subject is for the purpose of keeping the 
jurors’ minds free from any impressions except such as they get 
from the evidence in open court. Counsel referred to the Barclay 
Peak case ; I cannot conceive of a case that more strictly exhibits 
the propriety of the investigation in the absence of the jury as to 
the reception of a particular piece of evidence as a dying declara- 
tion than that case affords. The motion was not made, but the 
whole subject was investigated before the jury, and even where the 
court overruled part of it, it was impossible to say how far the dis- 
cussion, the statements of counsel and the offer of proof, affected 
the minds of the jury. Itisa relief to the jury not to hear the 
discussion. If the court decide that the evidence is to be received, 
then the jury will hear it; if the court says it cannot be received, 
then the jury will have their minds free from any impression. 

While I do not know that any such motion has ever been made 
in the state, I think itisa highly proper practice, and I have no 
hesitation in saying that I would always adopt it at the instance of 
either side. 





SAMUEL JOROLEMAN v. PATRICK FARRELLY. 
(Essex Circuit Court, April Term, 1889.) 
Libel—Motion to Strike out Interrogatories—Distribution by 
Newspaper Dealer. 

On motion to strike out interrogatories served on the defendant 
by the plaintiff. 

Mr. Howard W. Hayes for plaintiff. 

Mr. Leon Abbett for defendant. 

The action was for libel. The declarations contained two counts 
setting out libel published in the New York Herald in 1882 and 
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1888. The interrogatories were for the purpose of proving the con- 
nection of the defendant with the American News Co. which dis- 
tributed the paper containing the libels. 

The principal reason relied upon for striking out the interroga- 
tories was that answering them would subject the defendant toa 
criminal prosecution. It was admitted that the interrogatories 
bearing on the libel published in 1888 were bad for that reason, but 
as to those concerning the libel published in 1882 the plaintiff's 
counsel urged that as a criminal prosecution was barred by time, 
the defendant must answer therein. The court reserved decision 
and asked that briefs on that point be submitted. 

DEPUE, J., stated asprendo that he had lately held at Circuit in 
a suit against a newspaper dealer that it was not sufficient for the 
plaintiff to prove merely that the defendant had distributed papers 
containing the libel, where such distribution was made innocently 
without knowledge of the libel. 


THE LIQUOR LAW OF 1889. 





EXTRACTS FROM CHARGES TO GRAND JURIES. 
(Essex Circuit, April Term, 1889.) 

After reciting the first section the Judge said of the act of 1889, 

Ch. See Laws 1889, N. J. L. J., Ed. p.: 
JUDGE DEPUE’S CHARGE. 

Some ambiguity arises from the words ‘‘ to be drunk on or about 
the premises where sold,”’ in the first part of this section. But I think 
it clear, upon the construction of the whole section, that the sale 
of liquors in quantities less than one quart without a license is pro- 
hibited whether the same were to be drunk off or on the premises. 
On any other construction a license would not be necessary for the 
sale of such liquors in quantities less than one quart, when taken 
by the purchaser from the premises where sold before it is drunk, 
a construction at war with the direct and emphatic language of the 
concluding part of the section, that any person selling in that 
quantity without a license shall be guilty of keeping a disorderly 
house. 

After stating the provisions of the second and third sections, he 
said : 

The licenses mentioned in the first and second sections are entire- 
ly distinct. A license under the first section will legalize sales ohly 
in quantities less than one quart. The holder of such a license 
cannot, in virtue thereof, lawfully sell in quantities from one quart 
to five gallons. To legalize sales within the limit last mentioned 
the license prescribed by the second section is required ; and 
licenses under that section will not authorize sales in quantities less 
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than a quart, nor sales within the limit mentioned in that section 
to be drunk on or about the premises where sold. 

Quoting the eighth section, forbidding a license to be granted for 
sales in grocery or other mercantile stores and providing that per- 
sons selling in such places shall be guilty of the offence of keeping 
a disorderly house, he said : 

A license actually granted will not exonerate from indictment a 
person selling in violation of this section. 

Referring to sales by druggists which are regulated by the 
twelfth section he explained the law as follows : 

Sales by druggists coming within this section are those less in 
quantity than one quart. Sales by persons engaged in that busi- 
ness in quantities from one quart to five gallons are within the sec. 
ond section and unlawful unless under the license prescribed by 
that section. 

The privilege of druggists in this respect prior to the act of 
March, 1889, arose from the fact of the sixtieth section of the 
Crimes act (Rev. 237), which made sales of liquor by less measure 
than one quart, or mixed liquors by less measure than five gallops, 
without a license an indictable offence, except such as should be 
compounded and intended to be used as medicine. The peculiar 
language of the act of March, 1889, may possibly lay its interdict 
upon some compounds called medicinal and legalize their sale by 
druggists only upon the written prescription of a physician. 

The act of March, 1889, being a general law operated by its own 
force to repeal prior laws inconsistent with or repugnant to its pro- 
visions. Among the prior laws coming within its repealing effect 
are that part of the act of March 26, 1874 (Rev. 493), which forbade 
indictments for the unlicensed sale of spirituous liquors in cities 
having ordinances providing for the suppression of such sales ; that 
part of the act of April 4, 1872 (Rev. 494), which laid a similar 
prohibition upon indictment for the unlicensed sales of malt liquors 
and the act of February 15, 1888, (P. L. 1888, p. 41) which confer- 
red upon licensed boarding house-keepers authority to sell certain 
liquors to be drunk on or about the premises where sold. Under 
the act of 1889, sales of spirituous, vinous, malt or brewed liquors 
without the license specified in the act in any city, town or town- 
ship is made an indictable offence, without regard to the existence 
of ordinances upon the subject. 

Sales to minors and sales on Sunday stand in some respects on 
other grounds. Unlicensed vendors selling to minors or on Sun- 
day, are indictable for selling without a license in all cases where 
an indictment would lie if the sale had been to an adult or ona 
week day. The only material inquiry is with respect to such sales 
when made by a licensed vendor. 
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The second and eighth sections of the act of March 7, 1888, com- 
bined, made the sale or gift of liquor to a minor or apprentice, and 
sales on Sunday by licensed vendors, criminal offences. That law 
still applies to acts done while the law of 1888 wasin force, and be- 
fore its repeal by the act of March, 1889. 

The act of March, 1889, in section ten, provides for the revoca- 
tion of licenses for sales or gifts of liquor to minors and sales on 
Sunday, but it does not contain a section such as the eighth section 
of the act of 1888, which made every sale or traffic in liquors with 
intent to violate any of the provisions of the act an indictable of- 
fence. The only provision on that subject in the act of 1889 is 
that the remedy by revocation of licenses shall be in addition to 
other penalties provided by law. The ‘‘other penalties provided 
by law’”’ must be found in other statutes which were allowed to 


remain in force. 

The only act which makes sales by licensed vendors to minors 
indictable as a specific offense, is the act of March 10, 1880 (Rev. 
Supp. 382). This act, as amended by the act of March 26, 1888, 
(P. L. p. 253)prohibits the sale or gift of any spirituous, fermented 
or brewed liquors, in great or small quantities to any boy or girl 


under the age of eighteen years, by any wholesale or retail liq uor- 
dealer, tavern-keeper, saloon-keeper or other dealer in alcoholic or 
malt liquors, under a penalty recoverable by action of debt, and 
provides that if the provisions of the act be violated more than three 
times within six months by the same person, his agents or em- 
ployes, he or she shall be indictable for misdemeanor. 

Section sixty-one of the Crimes act (Rev. 238) provided that any 
person offering or exposing for sale any spirituous, vinous, fer- 
mented or intoxicating liquors on Sunday, should be guilty of a 
misdemeanor. By the supplement of March 26, 1874 (Rev. 493), 
the last mentioned section was superseded in cities having ordin- 
ances for the punishment of Sunday selling. Section thirteen of 
the act of April 4, 1872 (Rev. 495), made the sale of ale, strong 
beer, lager beer, porter, wine and other malt liquors on Sunday 
an indictable offence ; but by the next section townships, cities and 
incorporated towns in which laws were in force regulating the sale 
of such liquors were withdrawn from the operation of the act. 
These last mentioned acts were revived on the repeal of the act of 
March 7, 1888. Under those statutory provisions, an indictment 
will lie for the specific act of selling on Sunday by licensed or un- 
licensed vendors in the townships, but not in cities such as New- 
ark and Orange, which have ordinances and special laws upon the 
subject. It must not, however, be inferred that Sunday selling by 
licensed vendors in those cities is wholly dispunishable by indict- 
ment. Though an indictment will not lie for the specific act of 
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selling on Sunday in those cities, yet, if sales be made in such a 
manner as to become habitual violations of law, an indictment for 
the common law offence of keeping a disorderly house will lie. 
What a disorderly house is in a legal sense and the character of 
proof required to establish the facts necessary to conviction, I ex- 
plained in the former charge to which I have referred. 

It will be observed that in some of the statutes referred to, nota- 
bly in that of 1889, the doing of a specific act, such as selling with- 
out a license, is constituted the offence of keeping a disorderly 
house. In legislation in this form the words ‘‘ disorderly house ”’ 
are used to express the indictable quality of the act and the pun- 
ishment that may be imposed pursuant to section 192 of the Crimes 
act. (Rev. 291.) In indictments under such statutes the charge 
should conform to the body of the act, as in indictments for 
statutory offences, with the usual conclusion, contrary to the form 
of the statute. An indictment for the common law offence of 
keeping a disorderly house may be in a more general form. This 
distinction should be observed by the prosecutor in drafting in- 
dictments. 

My endeavor has been to make my explanation of the law on 
this subject as plain as the complication of this legislation and the 
limits of a charge will admit. This subject is one of deep interest. 
The welfare of the community, public order and .good government 
depend upon the laws regulating the liquor traffic and the enforce- 
ment thereof to an extent that cannot be over-estimated. The last 
Grand Jury found a number of indictments for violations of these 
laws, which were followed by pleas of guilty or convictions by the 
verdicts of jurors. I must assume that the administration of the 
law has not been inpaired or weakened by the change in the mode 
of selecting Grand Jurors. Whether laws are wise or politic, and 
whether they conform to the individual opinions, are questions 
with which we have no concern here. Upon the issue whether 
laws shall or shall not be enforced in the courts, there is only one 
side on which those who have undertaken to administer the law 
can conscientiously stand. 


CHIEF JUSTICE BEASLEY’S CHARGE. 
(Hunterdon Circuit Court, April Term, 1889.) 


It is objected that no license to sell liquors should be granted by 
the Court because by force of the statute of 1888 the people have 
decided by ther votes against the sale of liquor in this county. 
But the act referred to has been repealed, and a new system regu- 
lating the subject has been provided. By the repeal of last year’s 
act the prohibition against granting licenses has been done away 
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with, and the power and duty of the Court to srant licenses as of 
old has been restored. 

Until, therefore, the people shall again, in the form prescribed 
in the late law, express their will regulating the liquor traffic, the 
subject, so far as the granting of licenses is concerned, must be 
dealt with by the Court as of old. 

There are, however, certain innovations introduced by the new 
law to which it may be well to advert. A license under this act, 
it would seem, does not give its holder the same rights thata 
license under the old law gave. The license to sell by the small 
measure, that is in quantities less than a quart, does not as for- 
merly confer upon the license an unconditional power of sale; he 
can sell liquor only to be drunk upon the premises. He cannot 
sell liquor to be taken away by the purchaser to be drunk off the 
premises where the sale occurs. This isa restriction, and isa new 
feature in the system. 

So it would seem that a retail and a wholesale traffic in liquors 
cannot be carried on in the same building or place, even though 
the seller shall hold two licenses, the one authorizing a sale by re- 
tail, and the other a sale in quantities over a quart. 

The law is so stringent on this subject that the seller would be 
subject to the penalty for keeping a disorderly house, though both 
licenses should. in express terms authorize the retail and wholesale 
business to be carried on in the same place. 

As to those clauses of the law that prohibit the sale of liquor on 
Sundays, all that I wish to say on the subject is that the provisions 
appear to me to be in a state of chaos, and that it is desirable that 
they be brought before the courts as soon as practicable tor eluci- 
dation and exposition. The views here expressed are not, of course, 
final constructions of the acts referred to, but such as have been 
suggested on a careful reading of them. 


MISCELLANY. 


A PORTRAIT OF CHIEF JUSTICE 
MARSHALL. 





session of the family of the Chief Justice, was the 
work of St. Nevin, a French emigre. This portrait, 
which represents Marshall at the age of 52, and in 
the zenith of his powers, preserves the exact size 
and proportions of life, and is thought by his family 
to be the most accurate likeness of him ever taken. 


On Tuesday, April 23, the United States 


Court-room in Trenton was filled with 


people on the occasion of the presentation 
ofa portrait of Chief Justice Marshall. The 
portrait was presented by Mr. George M. 
Robeson on behalf of Mr. Justice Bradley. 
Mr. Robeson in presenting the portrait, after 
making a fine tribute to Judge Bradley, 


said : 
“ The original, taken in 1802 and still in the pos- 


“ Two copies, made by permission of the family, 
are extant; one is in pessession of the Supreme 
Court atthe Capital, the other I have the honor to 
present to this Court, in the name and on behalf of 
Mr. Justice Bradley. 

“ The features of this picture will at once suggest 
to those familiar with his history the marked 
qualities which made up the character and illus- 
trated the life of the great Chief Justice: here is 
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clearly portrayed that great combination of sim- 
plicity and power which, if it were capable of a 
physical illustration, could be compared only with 
the full but exact proportions of a Doric temple, the 
accepted exemplar of purity and strength for all the 
world. 

“ To the people of this State a portrait of John 
Marshall will be at this time of continental remin- 
iscence especially interesting and acceptable, for 
his father commanded the Third Virginia Regi- 
ment, at the battle of Trenton ; and he himself, as 
an officer of Virginia troops, was with the army of 
Washington in its retreat through New Jersey, and 
fought with the ‘ Jersey line’ at Brandywine and at 
Monmouth. In the field a brave defender of his 
country’s liberty, in council and debate he was a 
a powerful advocate of the Constitution which or- 
ganized and has maintained its life ; and during the 
thirty-four years of his judicial career, in a thous- 
and ways the principles he declared contributed to 
the stability of our Union by showing how insep- 
arable it is from the safety and strength of the 
Government, the security and happiness of the 
people.” 

He spoke of the close and severe training 
in the application of fixed principles to new 
and changing conditions, the broad but un- 
wavering logic with the courage of its con- 
clusions, his inherent perceptions, which, 
when involved in the cause of truth. rises 
above the mists of doubts and shakes off the 
trammels of halting reason until knowledge 
reopens with wisdom and judgment rises to 
conviction, and said : 


“ Add to them a simplicity which rejected alike 
the artifices by which weakness is disguised, and 
the pretensions which are sometimes used to make 
strength more imposing ; a gentleness and a firm- 
ness which made him incapable alike of exhibiting 
excess and of retreating before it ; amoral conscious- 
ness which was never at fault,and a faith which 
never wavered, and you have, full-orbed, the char- 
acter of this great patriot, statesman and judge.” 

At the conclusion of Mr. Robeson’s ad- 
dress, of which we have only given a part, 
Judge McKennan, on the part of the Court, 
accepted the portrait, which he said was an 
appropriate memorial that would be rever- 
enced and cherished. 

Mr. Cortlandt Parker then arose. He 
pointed out how valuable it was to place 
before the youthful generation the por- 
traits of those whom it is well for them to 
regard as models to copy after. Then, tak- 
ing up the life of the late Chief Justice, he 
told how he was not only a most admirable 
Judge and author, but was also the life- 
giver of nationality. For ten years before 
he became Chief Justice of the United States, 
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the problem was whether the Constitution 
was a mere machine, a mere body. By his 
great judgment, however, he breathed into 
the recumbent government—the almost un- 
demonstrative government—a breath of 
life that set it on its feet, and not until 
then did the great doctrine of nationality 
become law. The greatest case ever tried 
in our courts was that testing the clause of 
the Constitution concerning the power to 
regulate commerce. It was appealed from 
the New York Supreme Court by Chan- 
cellor Kent, and involved the question of 
State rights. Then it was that Chief Jus- 
tice Marshall, by his majestic judgment, 
firmly established the doctrine of nation- 
ality, his later decisions corroborating and 
strengthening the first. What were falsely 
called State rights were upset, but the real 
State rights were carefully protected. Na- 
tionality, said Mr. Parker, enables us to 
continue existence, but truly understood 
State rights enable us to extend our great- 
ness. 

In conclusion, Mr. Parker said that it 
was right that for all time to come there 
should hang on the walls such a patriot, 
such a judge and such a framer of constitu- 
tion as the late Chief Justice Marshall. He 
moved that a record of the proceedings be 
placed on the court minutes, and that the 
picture be hung in some conspicuous place, 
where young and old can see it. 

The Court granted the motion, and after 
a few concluding remarks by the District 
Attorney, Mr. Duryee, the Court adjourned. 





THE CHARACTER OF A SOLICI- 
TOR IN 16785. 


A correspondent has favored us with a 
copy of a printed pamphlet dated 1675, which 
he has unearthed in the course of some an- 
tiquarian researches, and which illustrates 
very curiously the reputation in which solicit- 
ors, as contrasted with attorneys, were then 
held. The pamphlet does not contain the 
name of any author, but, singularly enough, 
the title page bears the words ‘‘ London : 
printed for £& * * * 1675.” The 
writer says: A solicitor is a pettifogging 
sophister, one whom by the same figure that 
a North Country peddler is a merchant man, 
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you may stile a lawyer. List him an attor- 
ney and you smother Tom Thumb in a pud- 
ding. The very name of a scrivener out- 
reaches him, and he is swallowed up in the 
praise, like Sir Hudibras in a great saddle. 
Nothing to be seen but the giddy feathers in 
his crown. Some say he is a gentleman, but 
he becomes the epithet as a swine’s snout 
does a carbuncle ; he is just such another 
dunghil rampant. The, silly countryman, 
who, seeing an ape in a scarlet coat, best 
[sic] his young worship and gave his lordship 
joy,did not slander his complement withworse 
application than he that names hima law-giver 
The cook that served up a rope in a pye (to 
continue the frolick) might have wrapped up 
such a pettifogger as this in his bill of fare. 
He is a will-with-a wisp, a wit whither thon 
Hoteus has not more shapes than he 
can perform offices. He can instruct with 
the counsellors, plead as an attorney; he has 
all the tricks and quillets of an informer, nay, 
and a bum, too, for a need—in a word, he is 
a Jack-of-all-trades, and his shatter’d brain, 
like a crackt looking glass, represents a 
thousand fancies. He calls himself Esquire 
of the Quill, but to-see how he tugs at his 
pen and belaboureth his half-amazed clyents 
with a cudgel of cramp words, it would make 
a dog break his halter. The jugling Skip 
Jack being lately put to his last shift, has 
metamorphosed a needle into a goose feather, 
and the sole of an old shoe into a sheet of 
paper, for the best of his profession have 
been forlorn taylors, outcast brokers, drunk- 
en cobblers, or the offspring of such like 
rabble rout. He hugs the papers as the 
devil hugged the witch, for they are an ad- 
vancement of his science, these frisk about 
_ him like a swarm of bees, yet he is a man of 
' yast practice if he has but half a score of ’em. 
If his lowsie clyents chance to recover an 
old rotten barn or a weather-beaten cottage, 
he will be sure to have two-third parts for a 
quantum meruit. He is Lord Paramount 
among the shifting bailiffs, and a sworn 
brother to the marshall men, and is behind 
none of them at the extortive faculty, having 
the confidence to demand item for his pains 
and trouble, when all the while he does 
nothing but hover over a quart pot. He is 
as offensive to the attorneys as flies are toa 
galled horse, and whereas their ne plus ultra 


woo’t. 


is ten groats, Mr. “Solicitor forsooth claims 
double fees with authority, and if the clyent 
prove so saucy to deny it, he will rage like 
Tom Bedlam, but if that will not prevail 
he’ll cast a squeezing look like that of Ve 
Spasian. * * * In the society of true 
and genuine lawyers he is like an owl among 
so many lapwings, and is no more fit to con- 
verse with them than a hog herd is to preach 
a sermon ora cinder wench to wait upon a 
countess. * * * He writes a bill of 
costs in such worm-eaten characters that ’tis 
past the skill of a Rosicrucian to discover the 
apocaliptical meaning, yet for all that he 
will not abate you an ace of the summa 
totalis, and that, to be sure, shall be plain 


Wherefore he may very fitly be 
* * * 


enough. 
called the inquisition of the purse, 
and more than that, he scorns to cheat you 
in hugger mugger, but will not fail to do so 
before your face. He is like the man that 
cried, Any tooth, good barber, rather than 
stand out for a wrangler, if he can pump no 
chink out of you. He will manage your 
cause for a breakfast, being a notable artist 
at spunging. Oh! heisa terrible slaughter 
man at a Thanksgiving dinner. He out- 
strives a bailiff in all his cheating faculties, 
and I know none outstrips him, except his 
infernal grandfather. In fine he is the yeo- 
man’s horseleech, the gentleman’s rubbing 
brush, and the courtier’s quid pro quo. He 
is the summum bonum of knavery; in judg- 
ment a mere pigmy, in shew the beard of 
a demi blazing star. To be brief, he is like 
a lamp without oil, a trumpet without sound, 
a smoak without fire, a fiddle out of tune, or 
a bell without a clapper ; and differs from a 
lawyer as ashrimp does from a lobster, a 
frog from an elephant, or a tom tit from an 
eagle.”’— Solicitors’ Journal. 





PROPERTY IN PEWS. 


We find the following in a newspaper : 

“A curious lawsuit over a pew in a 
church has recently been tried in England 
before the Master of the Rolls and Lords 


Justices Bowen aud Fry. A Mr. Halliday 
claimed that, as his family had possessed 
the pew in question, in Warminster Church, 
for more than two hundred - years, the 
wardens had no right to take it down, and 
he showed a receipt, dated in 1687, for the 
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purchase-money of the pew. The wardens 
contended that the pew could not have 
been granted as private property, since it 
was in one of the aisles, a part of the church 
that would not in those days have been 
used until the nave was full. This argu- 
ment was overruled, however, by the Mas- 
ter of the Rolls, who pointed out that a 
pew in the aisle was a more desirable one 
to sleep in than one in the central portion 
ot the church, and that, in fact, for that rea- 
son the squires’ pews were generally in the 
aisles, After long arguments pro and con, 
the judges decided in favor of Mr. Halli- 
day’s absolute ownership of the pew, and 
restrained the wardens from disturbing it, 
The case will probably be appealed to the 
House of Lords for final adjudication. It 
affords a striking example of the obstacles 
that are in the way of the movement for 
making all churches free.” 


This reminds us of a story told by a lay 
missionary of the Church Workingmen’s 
Society in England. There had been an 
earnest agitation in favor of free churches 
and the missionary, in speaking of it before 
an American audience, said that in a cer- 
tain church the people had been persuaded 
to take out their pews and put in benches 
that should be free to all, but the squire 
said he had no objection to the rest of them 
taking out their pews, but he was going to 
keep his. So one Sunday when all the 
pews except the squire’s had been removed, 
the people filled the benches, and the squire 
satin his big, square pew, and after the 
services he felt rather uncomfortable, and 
said to the village butcher, “ John, what do 
the people say of me when they see me sitting 
in my pew?” John said, “O, sir! I would not 
like to say, sir”; and the squire answered, 
“T want you to tell me just what they 
say.” “It won’t make any difference with 
the meat, sir?” “No, not at all. Tell me 
just what they say.” “Well, sir, they do 
say, sir, you looks like a hass in a ’orse 
box.” 


There is a learned discussion on the 
rights of pew holders in American Episco- 
pal churches in the opinion of Judge De- 
pue in Livingston v. Trinity Church, 45 N. 
J. L. (16 Vr.) 230. 


IMPRISONMENT FOR DEBT BY 
MEANS OF EQUITY POWERS. 


The following extract from an article by 
Lord Dunraven in the Nineteenth Century 
shows one of the effects of giving equity 
powers to common law courts in England, 
and proves also the wisdom of the rule 
adopted by our own Court of Chancery that, 
except in case of fraud or imposition upon 
the Court, a man shall not be held in prison 
for contempt of an order to pay money if he 
has nothing to pay with. (For a case where 
there was imposition see 4 N. J. L. J. 2). 
Lord Dunraven says: 

“Since 1869 imprisonment for debt has 
been abolished; but has it really disap- 
peared or does it remain under the guise of 
imprisonment for contempt of court? In 
1887 over 5,000 poor persons ‘were impris- 
oned for not obeying the order of the 
county courts. I say poor persons, since 
in the majority of cases the sum sued for 
was under two pounds. This in itself some- 
what shocking fact is rendered still more 
significant when it is found that the propor- 
tion of persons committed varies to an ex- 
traordinary extent in the different courts. 
That the dignity and power of the courts 
must not be tampered with is unquestion- 
able; but justice is not only compatible 
with, but is necessary for both, and in the 
present state of the law it is doubtful 
whether justice can be done. In view of 
the facts, it is difficult to escape from the 
suspicion that imprisonment for debt still 
exists for the poor, and can be inflicted, not 
on the finding of a jury, but on the author- 
ity of the judge.” 





ASSEMBLY DISTRICTS, 


We suggested last month that there seem- 
ed to be no warrant in the constitution for 
the election of members of the Assembly by 
the legal voters of Districts instead of “by 
the legal voters of the counties respectively.” 
The statute under which this election by 
districts has been carried on for a good many 
years contains another provision which il- 
lustrates the strength of the local spirit in 
all our institutions. It is the provision that 
the member elected by a district shall be 
resident in said district, act of March 26, 





MISCELLANY. 


1852. This provision is repeated in the 
act of March 27, 1889, and the same custom 
prevails in the election of members of Con- 
gress in the districts into which the States 
divide themselves for that purpose. Mr. 
Bryce in his book on the American Com- 
monwealth speaks of this restriction as not 
only unwise but unconstitutional and his 
conclusion is equally applicable to the elec- 
tion of members of Assembly. He says: 

The rule that a member of Congress must 
be chosen from the State in which he resides 
rests on no Federal enactment ; indeed, 
neither Congress nor any State legislature 
would be entitled thus to narrow the liberty 
of choice which the words of the constitu- 
tion imply, though some State Legislatures 
have affected so todo (1 Bryce Am. Com’ 
384.) 





THE NEW STATUTES. 


Divorce, Ete. 
An important amendment has been made 
to the act concerning divorces. The length 


of time during which the complainant or 
defendant must have been resident in this 
State in order to give our court jurisdiction 
in cases of desertion has been changed from 
three to two years. The amendment is 
chapter 31 and was approved March 7. It 


was misprinted in our supplement last 
month on pages 11 and 12 so that no change 
appeared to have been made. 

Among the new statutes printed this 
month we need only call special attention 
to Chapter 52 curing sales for taxes made 
not within the hours prescribed by the act 
concerning Sales of Land; Chapter 53 the 
New Liquor License law; Chapter 55 pro- 
viding for the payment of Grand Jurors; 
Chapter 56 relating to the Commissions of 
Guardians upon estates exceeding $20,000 ; 
Chapter 57 providing for one or two more 
Vice-Chancellors ; Chapter 61 providing for 
sealing bills of exception after Judge has 
ceased to hold office, and Chapter 81 amend- 
ing the act to reapportion the Assembly 
districts, 





THE NEW VICE-CHANCELLOR. 


The Legislature having provided for two 
more Vice-Chancellors, the Court will now 
be able to deal promptly with the business 
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that presses upon it. The Chancellor has 
as yet appointed but one. He has made, 
we think, a good choice in Mr. Henry C: 
Pitney, of Morristown. Mr. Pitney is a 
strong ‘man with a wide knowledge of the 
law and the experience of an active and 
successful practice. He has untiring in- 
dustry and great zeal in his work, and if he 
has not, as an advocate, been in the habit of 
listening to argument from opponents, it by 
no means follows that the decisiveness of his 
character may not make him the better as 
a judge. 





THE RE-APPOINTMENT OF VICE- 
CHANCELLOR BIRD. 


The industry and fidelity with which 
Vice-Chancellor Bird has discharged the 
duties of-his office have well earned the 
recognition of a re-appointment. His 
duties besides the hearing of causes and 
writing opinions, have consisted in the pa~ 
tient attention to details and the perform- 
ance of much routine work in the Chancery 
office, and the bar are much indebted to. 
him for the rapidity with which it is des- 
patched. It is remarkable that he has 
been able also to write so many and such 
elaborate opinions, and it would seem as if he 
ought to be allowed merely to state his 
conclusions in the form of minutes if the 
decisions rendered be the points in issue, 





ODDS AND ENDS. 


A Lucip ProcLtaMATion.—The follow- 
ing is a proclamation made at the Market 
Cross of Inverary, Scotland, less than a hun- 
dred years ago: 

“Ta hoy! Te tither a-hoy! Ta hoy 
three times!!! an’ ta hoy—whist! By 
command of his Majesty King George, and 
her Grace te Duke of Argyll: If anybody 
is found tishing about te loch, or below te 
loch, afore te loch, or ahint te loch, in te 
lock, or on te loch, aroun te loch, or about 
te lech, she’s to be persecuted wi’ three 
persecutions: first, she’s to be burnt ; syne, 
she’s to be drowned ; an’ then to be hangt. 
—<An’ if ever she comes back, she’s to be 
persecutit wi’ a far waur death. God save 
te King an’ her Grace te Duke o’ Argyll.” 
Trish Law Times. 
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Police Justice (to man from Kentucky, 
who has offered bail for a friend)—Have 
you an incumbrance on your farm? 

“ Yes.” 

“ What is it?” 

“ My wife.” 





CONTENTS OF EXCHANGES. 


The Albany Law Journal, April, 1889, Weed, 
Parson & Co., Albany, N. Y. 


The Rights of Debtors, by W. G. Max- 
well. 

The Central Luw Journal, April, 1889. Cen- 
tral Law Journal Co., St. Louis, Mo. 
Agreements to support a consideration 

for a conveyance or mortgage of land, by 

W. W. Thornton, April 5th; Valid State 

Laws incidentally affecting foreign and inter- 

state commerce, by D. H. Pingrey, April 

12th; Telephone Law, by James McCall, 

April 19th. 

Columbia Law Times, April, 1889. The 
Columbia Law Times, 49th street and 
Madison avenue, New York. 

Direct Taxes, by Prof. F. M. Burdock. 
Editorals, Lecture Notes, Book Reviews, etc. 
The Cape Law Journal, Part 1, Vol. v1, 1889. 

Grahamstown, Cape of Good Hope, Africa. 

De Lunatico Inquirendo, by C. H. Van 
Zyl; The Law of Letting and Hiring. 


The Virginia Law Journal, Richmond, Va. 
Contingent or Vested Estates, by D. 

Tucker Brooke, March 28th; Docketing 

Judgments and Decrees of the Federal 

Courts, April llth, by E. C. Burks; Code 

of Ethics to be proposed for adoption by the 

Richmond Bar Association on May 8th 

next, April 18th. 

Ourrent Comment and Legal Miscellany, 
March, 1889. D. B. Canfield Company, 
Philadelphia, Pa. 

This little magazine contains many 
things of interest to the profession. Under 
the heads of current comment, legal notes, 
personal and law studies, appear many 
items both pleasing and instructive to the 
practitioner. 

The Weekly Law Bulletin and Ohio Law 
Journal, April, 1889. The Capital Print- 
ting and Publishing Co., Columbus, O. 

The Modern Jury System, by M. F. 
Hazen; New Laws of Ohio. 


THE NEW JERSEY LAW JOURNAL. 


Harvard Law Review, April, 1889. The 
Harvard Law Review, Cambridge, Mass. 


The Law of Ponds, by Warren C. Bran- 
deris ; The Disseisin of Chattels, by J. B. 
Ames. 





BOOK NOTICES. 


Tue American Digest Annual, Vol. 2, 
1888 being Vol. 2 of the Unrrep States 
Dicest THrrD SERIES ANNUAL. A 
Digest of all Decisions of the United 
States Supreme Court, all the United 
States Circuit and District Courts and the 
Courts of Last Resort of all the States and 
Territories as reported in the National 
Reporter System during the year 1888, 
with tables of cases and citations prepared 
and edited by the Editorial Staff of the 
National Reporter System, St. Paul, 
Minn. West Publishing Co., 1889. 


The purchase of the United States Digest 
by the West Publishing Co., and the con. 
tinuation of it in this digest referring ex- 
clusively to their own reports, will cause 
these reports to be almost universally 
looked for and cited by those who are in 
search of late cases in all the courts, so that 
there will soon be little need for many large 
collections of State reports. This digest 
is very full, the divisions are numerous and 
well arranged, the statements of the facts 
and the points decided are concise and suf- 
ficient ; the mechanical work is good and 
every facility is provided for turning direct- 
ly to the subject you are in search of. 





BuFFALO, N. Y., Dec. 21, 1888. 


Messrs. A. J, JOHNSON & Co., Publishers, 
11 Great John Street, New York. 


Gentlemen; “‘The next few years will 
witness a great change in educational ideas. 
The possibilities of self culture are to be em- 
phasized, and the means of aid and direc- 
tion increased. After a careful examination 
of ‘* Johnson’s Universal Cyclopedia,” I 
am convinced that while it is excellently 
adapted to the needs of professional and 
business men, it is eminently useful to the 
earnest, thorough self-educator. This work, 
with its corps of contributors, offers ac- 
curate articles on the widest range of 
subjects. To the value of trustworthy in- 
formation is added the inspiration of per- 
sonality associated with great names. I 
heartily commend this cyclopedia to all 
and especially to those who are pursuin 
self-set courses in the great university of life.” 

(Bishop) Joun H. VIncENT, 
Chancellor Chautauqua University. 
3—4t. , 





